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Making The Link: Social Media And
Competing Employees
The exponential growth in the use of
social media in the workplace has seen
HR professionals increasingly being
called upon to advise organisations
on how to deal with employees' use
– and, increasingly misuse – of social
media. But what is the legal situation
when a past employee uses his former
employer’s LinkedIn contacts to
benefit a competing organisation?
It is now common for an organisation
to have in place a social media policy
setting out the code of conduct governing
employees’ usage of social media, both
in and out of the work environment.
This can cover, amongst other matters,
guidance about posting comments about
the employer.
However, an area of increasing
importance is the use of social media, and
LinkedIn in particular, by ex-employees
to compete with their former employer –
and the extent to which an employer can
look to restrict this. For multi-national
organisations this can be of particular
importance, as social media does allow an
employee to quickly reach clients in many
countries rather than being constrained to
their own immediate location.

How contacts can spread
Taking LinkedIn as the example, there
are a number of ways that an employee
can quickly access his former employer’s
clients and business contacts. This can
include simply searching for a business
client and inviting that person to become
a LinkedIn connection, right through
to adding connections through the
wholesale importing of e-mail contacts
from Outlook. As such during the course
of their employment an employee can,
and is often encouraged to, build up a
large LinkedIn contact list containing
detailed client information.
When an employee then leaves to join
a competitor organisation he has ready
access to his former employer’s clients.
It is then relatively straightforward
for the employee to let those clients
know that he has moved on. This can
be as straightforward as updating the
LinkedIn profile to include the new
role. LinkedIn will then send all of their
LinkedIn contacts a note asking them to
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congratulate that person on their new
role. There are other, more circular ways
in which an employee can make a client
aware that they have moved. They could
join a LinkedIn group that is common to
both of them and post a comment on an
article which can lead through to their
newly updated profile. This then gives the
employee and the client the opportunity
to enter into a dialogue that may not have
been available other than via LinkedIn.

Restricting the impact
Many organisations will have in place
specific restrictive covenants in the contract
of employment that restrict ex-employees
from competing following termination
of employment. Typically they include a
prohibition on soliciting clients and key
employees. The starting point in dealing
with employees using social media to
compete is to look at these restrictions.
Enforcing such restrictions can be
difficult. HR professionals dealing with
multi-national organisations face the
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additional problem that each country, and
in the case of the US, each State, tends
to have its own approach to enforcing
restrictions. As such a restriction
enforceable in the UK is not necessarily
enforceable in, say, Germany. This means
that adopting a common set of restrictions
is difficult and each country needs to be
considered on a case by case basis.
There is also the added complication
that in some jurisdictions there is a
requirement to pay the employee if the
restrictions are to be enforceable. Italy
is a case in point, with the amount of
pay determined on a case by case basis
depending on the salary of the employee
and the scope of the restrictions.

What will the Courts say?
Whilst there is a distinct lack of case law
on this point, there is no reason why an
argument that the use of social media
following termination is contrary to
such express contractual restrictions
would not be successful. For example,
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if there is a contractual ‘non-solicitation
of clients’ clause, could you argue that
merely updating their LinkedIn profile is
solicitation? Typically solicitation involves
an intention to obtain orders from clients,
or do business with them.
It will be interesting to see the extent
to which courts are willing to accept
that merely updating a profile can be
considered solicitation. However, given
that one of the purposes of LinkedIn is to
act as a business network, Judges may be
persuaded that the intention of updating
the profile was to encourage former
clients to make contact with a view to
conducting business with them.

Employment contract
restrictions
One option to deal with this uncertainty
would be to include within the contract
of employment restrictions which deal
specifically with the use of social media.
We are seeing an emerging trend,
particularly in organisations pushing the
use of LinkedIn and social media amongst
its workforce, to try and deal with
this issue specifically. This can include
restrictions on updating LinkedIn profiles
for a period of time following termination
of employment. This is very much an
emerging trend and by no means a tried
and tested solution. It will be interesting
to see the approach of courts, especially
those in jurisdictions that have a strict
approach to restrictive covenants, as to
how they will treat such attempts to limit
the use of social media.
Even with these uncertainties, it is clear
that this is an issue that organisations
will want to address. It will become vital
to ensure that their strategy for dealing
with ex-employees seeking to operate in
competition includes adequate protection
from the use of social media.
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Matt Jenkin
is a Partner
and employment law specialist at leading solicitors’
firm Harrison
Clark Rickerbys Ltd,
which provides a complete spectrum of legal services to
business and private clients across the
UK and internationally. Matt advises
employers on all aspects of employment law including restructuring
and transfers, post-termination
restrictions and senior executive disputes and terminations. Recognised
as a leading practitioner with the
respected legal directory, Chambers,
Matt is a regular speaker at employment law seminars, and a frequent
media commentator on employment
law issues. For more information
email Matt at MJenkin@hcrlaw.com
or call +44 (0)1242 246458.
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Hyatt Regency, Houston, USA — 27th February 2014
Metropolitan Pavilion, New York, USA — 25th March 2014
Marriott Oakbrook, Chicago, USA — 28th April 2014
Business Design Centre, London, UK — 19th May 2014
Sofitel Wentworth, Sydney, Australia — 25th July 2014
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ON The Global Mobility summit series
Hyatt Regency Orlando, Florida, USA-11-19th September 2014
The Orchard Hotel, Singapore — 14th October 2014
The Lancaster Hotel, London, UK — 7th November 2014

B TR International
Corporate Relocation Solutions

Whether relocating to a new town or another
country, BTR International offers you peace of
mind through every step of the process.

FIDI FAIMplus,I509001
and 1S014001 accredited,
we have
25
successfully
relocating corporate
assignees and their
families worldwide and a
proven commitment to
quality assured service.

experienceover years'

Attention to detail and a
personal touch count; and
we understand that every
move, individual or group,
is unique. Providing full
relocation and move
management services our
team of experts are on
hand to provide support
and assistance tailored to
YOUR needs.
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kevin@btrinternational.com

www.btrinternational.com
Find out more: WWW.illiallVeXPLCOM

tratotalivexpat

Winter International HR Adviser

35

