GLOBAL TAXATION

Global Tax Update
COVID-19/CORONAVIRUS

At the time of writing this update in mid-June,
the world of global mobility has seen an
unprecedented challenge as a result of
COVID-19/Coronavirus. Ever increasing
globalisation is under pressure and business
travel has largely ground to a halt. Indeed
access to some countries (e.g. Singapore &
Sweden) is currently prohibited for nonnationals/citizens.
The reaction from Governments and tax
authorities around the world has been relatively
swift with a variety of special measures and
relaxations introduced to help employers and
employees navigate the immediate issues that
arise with filing deadlines (e.g. China), payment
of taxes (e.g. Germany and Netherlands) and
lack of mobility.
Even summarising the huge volume of
measures undertaken so far within this article
would be impossible. Additionally, rules
and positions are changing frequently. This
article sets out some measures introduced in
India, the UK and the US in order to provide
a ‘flavour’. For current up-to-date global
changes, please do visit the BDO Global
website www.bdo.global/en-gb/home.

INDIA

Relaxation of Residency conditions for
individuals stranded in India
The taxability of income in India depends
upon the taxpayer’s residence status. The
Income-tax Act, 1961 (‘the IT Act’) provides
the necessary conditions for determining
the residence status of an individual with the
main criteria being the length of stay in India.
The Indian Government has taken various
unprecedented measures such as declaring
a nationwide lockdown, implementing
strict quarantine requirements, suspension
of international flights, etc. Due to these
measures, a number of individuals who were
visiting India during Fiscal Year (FY) 2019-20
for a particular duration, and intended to leave
India before the end of the FY, were forced to
extend their stay in India. Consequently, their
stay has exceeded beyond the period of their
intended visit and thus they may be regarded
as resident/not ordinarily resident. The Central
Board of Direct Taxes (CBDT) has issued Circular
[1] to provide a relaxation in the methodology
of computing the ‘number of days’ of stay in
India for the purpose of section 6 of the IT Act.
This is summarised below.
The Circular provides that for the purpose of
determining residential status for FY 2019-20, in
respect of an individual who has come to
India on a visit before 22 March 2020, the
following days shall be excluded:

Sr. No.

Category Of Person

1.

• Unable to leave before 31 March 2020 • 22 March 2020 to 31 March 2020

2.

• Quarantined in India on account of • Period beginning of his quarantine to:
COVID-19 on or after 1 March 2020 and • departure date; or
• Departed on an evacuation flight; or • 31 March 2020
• unable to leave India
• on or before 31 March 2020

3.

• Departed on an evacuation flight on • 22 March 2020 to departure date
or before 31 March 2020

This is a welcome move by the CBDT as it
provides much needed clarity in determining the
residence status for FY 2019-20 of individuals who
are forced to stay in India during the lockdown
period. However, such individuals would be
required to maintain sufficient documents with
respect to the date of quarantine in India, date of
arrival and departure from India, etc. in order to
establish their residency before the tax authorities
at a later stage.
Soon after issuing the circular, CBDT also
issued further guidance for determining
residence status for FY 2020-21. While the
circular has clarified and granted relief on
conditions prescribed for determining
residence status, it is silent on whether such
days’ exclusion would apply for claiming
short stay exemption by such individuals.
Other Relief measures by the Indian
Government include:
• Individual tax return for FY 2018-19
• The deadline to file a revised and
belated tax return for FY 2018-19 has
been extended from 31st March 2020 to
30th June 2020.
• Provident Fund hardship withdrawal
• The Provident Fund (PF) authorities have
included the ‘Outbreak of pandemic
(COVID-19)’ as one of the categories under
hardship withdrawals from PF account.
Employees can withdraw the funds as per
prescribed limits without any income tax
implication on such withdrawal.
BDO Comment
Considering most countries have imposed
international travel restrictions, an individual
on global assignment/project/business travel
in India could unintentionally exceed the
threshold of his/her physical stay in India.
Hence, the individual may become a tax
resident in India and thereby their overseas
income may be subject to tax in India.
Similarly, a reverse situation could occur
overseas i.e. an individual currently outside
India may become a tax resident in an

Exclusion Period

overseas country. A tax consultation should
be sought in such cases and a revisit to their
tax position is required.
If an Indian employee is forced to remain
overseas, you may want to analyse if it
creates an Permanent Establishment (PE) risk
for the Indian entity in such foreign country.
Due to travel restrictions, some individuals
may be forced to stay in India. Hence, you
should also consider whether the work they
are doing in India creates a PE for the foreign
entity in India. Migrating employment/payroll
to the other entity may also be considered.
Do also review other tax liability and
employer considerations:
• Owing to an unforeseen physical stay
in India, you may want to revisit the tax
liability in India. Employer WHT obligations
in India may need to be reviewed
• Due to postponement of assignments,
individual’s salary income, home
leave allowances, evacuation costs,
accommodation etc., would need to be
reviewed from a tax perspective
• Organisations may want to revisit the
assignment related tax cost estimates
• Organisations may also seek to review
their transfer pricing in respect of ongoing
or new assignments.

UK

Coronavirus Job Retention Scheme
With the ongoing pandemic there has been
numerous questions posed to HMRC to
seek clarity on the impact of the measures
implemented on expatriate staff. HMRC
has issued guidance with respect to the
Coronavirus Job Retention Scheme (CJRS):
Are Expats eligible for the Coronavirus Job
Retention Scheme?
Inbound expats will qualify for CJRS if
the conditions of the scheme are met. The
individual must be on the UK payroll, must
have received a payment of earnings included
on an RTI submission before 19 March 2020,
and must be an employee of the UK business
submitting a claim under the scheme.
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Whether the individual is an employee of
the UK entity is a question of fact. HMRC will
accept that assigned or seconded employees
who are included by an employer within a
normal, Appendix 6 or dedicated expatriate
PAYE scheme, constitute employees of the
UK entity for the purposes of the CJRS.
Does the employee have to be physically
paid by the UK employer?
So long as the UK entity is the employer
it doesn’t matter who physically pays the
employee.
HMRC notes however, that businesses
should only access the scheme if they are
unable to maintain their current workforce
without doing so. If the UK employer can
continue to successfully recharge costs to an
overseas entity, then it does not need to access
the CJRS and is therefore ineligible for it.
Personal Tax Residence – Days In The UK
The rules for establishing whether or not
individuals are tax-resident in the UK (the
statutory residence test/SRT) depend,
amongst other factors, on the number of
days spent in the UK in a tax year). Non-UK
resident individuals who end up spending
more time in the UK than planned as a result
of the COVID-19 crisis, may find that they
exceed the usual permitted number of days
in the UK relevant to their circumstances.
However, up to 60 days spent in the UK can
be ignored if they result from ‘exceptional
circumstances’. We would expect that, for many
individuals, the current COVID-19 crisis would
constitute ‘exceptional circumstances’.
HMRC has issued guidance on this (shown
below) and they will consider the specific
facts for each individual when reviewing
their residence status on a case by case
basis. Additionally, the Government has
announced changes to the SRT.
Coronavirus (COVID-19) - HMRC Guidance
This new guidance needs to be read in
conjunction with the current published
guidance on exceptional circumstances (see
RDRM13200 onwards).
The UK is currently experiencing the
effects of the coronavirus (COVID-19)
pandemic. Events resulting from the impact
of the virus are changing rapidly and this
guidance may change at short notice as
situations change.
The coronavirus (COVID-19) pandemic
may impact your ability to move freely to
and from the UK or, require you to remain
unexpectedly in the UK.
Whether days spent in the UK can be
disregarded due to exceptional circumstances
will always depend on the facts and
circumstances of each individual case.
However, if you:
Are quarantined or advised by a health
professional or public health guidance to
self-isolate in the UK as a result of the virus
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• Find yourself advised by official
Government advice not to travel from the
UK as a result of the virus
• Are unable to leave the UK as a result
of the closure of international borders, or
• Are asked by your employer to return to the
UK temporarily as a result of the virus, the
circumstances are considered as exceptional.
Changes To The Statutory Residence Test
Due To COVID-19
In April 2020, the Chancellor relaxed the
tax residence test for skilled workers
coming to the UK to help tackle the
coronavirus pandemic.
In a letter to the Head of the Treasury
Select Committee on 9 April, Rishi Sunak
confirmed that the statutory residence
test (SRT) will be temporarily amended to
ensure that any time spent in the UK by
individuals working on COVID-19 related
activities between 1 March and 1 June 2020
will not count towards the residence tests
– this period may be extended if required.

will therefore be designed so that the
relaxation of the rules is tightly targeted to
minimise the risk of abuse”.
HMRC Extends Short Term Business Visitor
Filing Deadline
Where you have a formal agreement in
place with HMRC for the tracking and
reporting of business visitors to the UK,
the deadline for submitting the 2019/20
submission has been moved from 31 May
2020 to 31 July 2020. Note that this still only
applied to individuals who are ultimately
exempt from UK tax and care needs to be
taken that visitors are being reviewed and
treated correctly for tax purposes.
BDO Comment
These measures will assist employers and
employers navigate some of the fiscal
challenges brought about by COVID-19. Do
check with your adviser for the latest changes
and updates as the position is currently very
fluid and subject to frequent amendment.

US

The Chancellor
said the measure
will allow ‘highly
skilled’ individuals
from across the
world to come to
the UK and help
the response to
the current health
emergency
The Chancellor said the measure will
allow ‘highly skilled’ individuals from across
the world to come to the UK and help the
response to the current health emergency.
Under normal circumstances, working in
the UK could affect these individuals’ tax
residence status and result in their earnings
being taxable in the UK.
The Chancellor acknowledged the
risk of potential tax avoidance from the
change, confirming: “The qualifying criteria

Treasury and IRS issue cross-border tax
guidance related to travel disruptions
arising from the COVID-19 emergency
In April 2020, the Treasury Department
and the Internal Revenue Service (IRS)
issued guidance that provides relief to
individuals and businesses affected by
travel disruptions arising from the COVID-19
emergency as follows:
Rev Proc 2020-20 Impacts On Nonresident
Aliens (NRA’s)
In this update, the IRS provides relief
to affected NRAs living in the United
States. The IRS will presume, under certain
circumstances, that up to 60 consecutive
calendar days of their US presence arises
from COVID-19 travel disruptions and will
not count this time period for purposes
of determining US tax residency under
the substantial presence test (SPT) or
whether the individual qualifies for certain
income tax treaty benefits with respect to
income from dependent personal services
performed in the United States.
The IRS will consider the COVID-19
emergency a medical condition that
prevented the individual from leaving
the United States. Without this relief,
some NRAs in the United States who are
prevented from returning home as a result
of COVID-19 might have been considered
resident aliens under the SPT, while others
might not have been able to claim an
income tax treaty benefit with respect to
income from dependent personal services
performed in the United States because
of their extended stay. With this relief,
these individuals can avoid having 60 days
counted against them.
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To claim an
exemption from
withholding on
income from
dependent personal
services pursuant
to a US income tax
treaty, an individual
should work with
their employer to
certify that the
income is exempt

The date when the 60-day period begins
is chosen by each person, but it must start
between 1 February and 1 April 2020. To
obtain this relief, eligible NRAs who are
required to file a 2020 US Non-resident
Alien Income Tax Return (Form 1040-NR)
must attach the relevant form to their tax
return. Eligible NRAs who are not required
to file a 2020 Form 1040-NR should retain all
relevant records to support their reliance on
this Rev. Proc.
To claim an exemption from withholding
on income from dependent personal services
pursuant to a US income tax treaty, an
individual should work with their employer
to certify that the income is exempt.
Rev Proc 2020-27 Impacts On US Citizens
And Greencard Holders
In this update, the IRS provides relief to
eligible US citizens and Green Card holders
living and working abroad so that days
spent away from the foreign country, due
to the COVID-19 emergency, where the
eligible individual was living and working
will not prevent the individual from
qualifying for the foreign-earned income
exclusions. This relief benefits individuals
who reasonably expected to become
“qualified individuals” but who departed
the foreign jurisdiction during the period

described in the Rev. Proc. For 2019 and
2020, the Secretary of the Treasury, after
consultation with the Secretary of State, has
determined that the COVID-19 emergency
is an adverse condition that precluded the
normal conduct of business in the People’s
Republic of China, excluding the Special
Administrative Regions of Hong Kong
and Macau (China) as of December 1, 2019,
and globally as of February 1, 2020. The
period covered by this Rev. Proc. ends on
July 15, 2020, unless an extension is
announced by the Treasury Department
and IRS.
BDO Comment
These Rev. Procs. and FAQs provide
answers to questions that were raised at
the onset of the COVID-19 emergency.
We expect the Treasury Department and
the IRS will continue to issue additional
COVID-19 emergency related guidance
as warranted, especially if an extension is
granted to the end date of Rev. Proc. 2020-27
after 15 July, 2020.
Prepared by BDO LLP.
For further information please contact
Andrew Bailey on 0207 893 2946 or at
andrew.bailey@bdo.co.uk
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